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Abstract
Aim: Divorce is a matter that falls within the rights and

prerogatives of the husband. However, Islamic jurisprudence
and Iranian law allow a wife to request a divorce in certain
cases. One such case is when a hushand is criminally
convicted to a prison sentence of five years or more, or if he
is convicted of a crime that is contrary to the marital interests
of the wife. These instances, in addition to being mentioned
in Iranian laws, are also included as conditions in marriage
contracts. This research aims to determine and analyze the
necessary conditions for issuing a divorce verdict at the wife's
request in the case of the husband's criminal conviction.
Method: The present study is conducted using a descriptive-
analytical method, and its data have been collected through
library research. Results: The findings indicate that in cases
where the husband is criminally convicted to a prison sentence
of five years or more, or if he is convicted of a crime that is
contrary to the marital interests of the wife, and if the wife
experiences hardship and distress, she has the right to divorce.
Conclusion: The research results suggest that the husband's
criminal conviction alone is not sufficient for a divorce verdict
to be issued; additional conditions are also necessary, such
that the wife experiences hardship and distress.
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Introduction

One of the conditions under which a woman is granted the right to request a divorce
according to the Family Protection Law, as well as the Civil Law, is "the criminal
conviction of the husband." The effects of the husband's criminal conviction on
marital relations have been considered by the legislator in clauses 8 and 12 of Article
8 of the Family Protection Law enacted in 1974, as well as in clause 3 of Article
1130 of the amended Civil Law of 2002. (Civil Law of Iran, enacted in 1935; Family
Protection Law, enacted in 1974). These aspects, in addition to being mentioned in
Iranian laws, are also included as conditions in the marriage contract in clauses 6 and
9 of the contractual terms.

Despite the importance of the topic under discussion, so far no research has been
conducted on the conditions for granting the right to divorce to the wife in the event
of the husband's criminal conviction. Therefore, there are several questions and
ambiguities that need to be discussed and examined. Hence, the current research has
been conducted with the aim of determining and analyzing the necessary conditions
for issuing a divorce decree at the wife's request in case of the husband's criminal
conviction.

Methods

The present study is conducted using a descriptive-analytical method, and its data
have been collected through library research.

Results

The findings indicate that in cases where the husband is criminally convicted to a
prison sentence of five years or more, or if he is convicted of a crime that is contrary
to the marital interests of the wife, and if the wife experiences hardship and distress,
she has the right to divorce.

Conclusion

Under Iranian Civil Law, based on Islamic Sharia principles, the right to divorce is
granted to the husband, and generally, the wife has no such right. However, the law
and Sharia allow the wife to request a divorce in certain cases. One such case is the
occurrence of hardship (‘usur wa hara;j’) for the wife. An example of hardship is "the
criminal conviction of the husband." The present research aims to determine and
analyze the necessary conditions for creating the right to divorce for the wife due to
the husband's criminal conviction. The findings indicate that not every type of the
husband's criminal conviction leads to the right to divorce for the wife. It must be a
conviction for crimes that the legislator has exclusively stated. On the other hand,
mere conviction for crimes and penalties stipulated by the legislator will not create
the right to divorce for the wife; she must be in a state of hardship. The criminal
conviction of the husband has been considered in two forms in Iranian law (in the
laws and marriage contract). One is imprisonment (or imprisonment in lieu of a cash
fine) for five years or more, and the other is conviction for committing a crime
contrary to the welfare and dignity of the wife and her family. In the first case, for
the wife to request a divorce, the husband must be sentenced to at least five years of
imprisonment by a final judgment, and the punishment must be executable. Thus, if
the husband, despite a final conviction for the said punishment, manages to avoid
serving five years in prison by using leniency provisions of criminal law such as
suspension, pardon, victim's forgiveness, etc., in such a situation, the wife will not
have the right to divorce.
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This is because the basis and cause of hardship have been eliminated. However, it
should be noted that if the husband's criminal conviction is contrary to the welfare
and dignity of the wife's family (the second case), she can request a divorce from the
court, even if the husband's punishment is less than five years of imprisonment or
not enforced at all due to the use of leniency provisions of criminal law. In such a
case, what is considered is the adverse effects of the crime committed by the
husband, regardless of the type and amount of punishment.

Given that multiple interpretations by judges are possible due to the ambiguity and
generality of laws, it is recommended that the legislator explicitly state that the
application of leniency provisions of criminal law, such as pardon and conditional
release for the husband, prevents the creation of hardship and the right to divorce for
the wife. However, if the nature of the crime subject to leniency provisions is
contrary to the welfare and dignity of the wife's family, the right to divorce remains
reserved for her.
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